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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. The plantiffs wrongful degth bendfidaries of Charlene A. Gulledge, filed suit againg Deborah

Shaw, Merchants & Farmers Bank, and an unknown surety inthe Circuit Court of Marshdl County. The



complant dlegesthat but for Shaw’ s negligencein notarizing the forged Sgneture of Stratford P. “ Sonny”
Childers on his daughter’s driver’s license gpplication, Childers would not have been dismissed as a
defendant in a wrongful degth action arigng from an automobile accident caused by the daughter’'s
negligence. Moreover, the complaint assarts that as a proximate result of Sonny’sdismissd, the plaintiffs
were prohibited from collecting any portion of the judgment from Sonny.  Gullledge invoked the doctrine
of respondeat superior. Further, the complaint aleges fraud, negligence per s misrepresentation, and
negligent Suparvison.
2.  Defendants moved for dismissd pursuant to Rule 12(b)(6) of the Missssppi Rules of Civil
Procedure, and the arcuit court granted the mation. In its opinion, the court Sated that it was* unableto
find any case that would extend aNotary' < lighility where the Notary’ swrongful or negligent act was not
the proximate cause, or the causein fat, of the damage suffered.” The court hed thet it wasungbleto find
any st of facts within the parameter of the pleadings, exhibits, or argument that would justify relief.
FACTS
18.  OnAugud 1, 1996, Deborah Shaw, anotary public and employee of Merchantsand Farmers(“the
Bank”), notarized the forged sgnature of Sonny Childerson hisfifteen+year -old daughter Alice Childers' s
Missssppi driver’slicense goplication. See Miss. Code Ann. 88 63-1-23 & -25 (Rev. 1996). Sonny,
Alicg sfaher, did not gopear before Shaw 0 that she could witness the Sgnature. Rather, as the dircuit
court ruled, Marjorie Childers, Sonny’ swife, forged Sonny’ssgnature. At thetime in question, Shaw's

job responghilities & the Bank induded performing the duties of anotary public.

Thetrid court’s ruling was limited to the negligence daim. It made no mention of the

dlegations regarding fraud, misrepresentation, negligence per sg, or negligent supervison. However,
Gulledge does nat brief theseissues and, like the trid court, insteed focuses on the negligence dam.
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. Sonny was dso an employee of Merchants and Farmers. Shaw had known Sonny since she
darted working at the Bank. Shaw met Marjorie soon after sarting her jobin 1988 or 1989. Shaw dso
knew Alice. In her depogtion, Shaw dated that she was nat the only notary a the Bank on August 1,
1995. Shaw dated that she did not charge Majorieafeefor notarizing the gpplication. Inher notary log,
Shaw described thisdocument as* driver’ slicensefor Alice” Inaddition, shedescribed Majorieas” wife
of employee/ cutomer.” Shaw dated thet the only time she ever notarized a Sgnature when the person
did not gppear before her was when she notarized Alicg s gpplication.  Alice subssquently submitted the
gpplication to the Missssppi Department of Public Safety and received her driver’slicense

6.  OnDecember 1, 1996, Charlene Gulledgewaskilled in an automobile accident caused by Alicg s
negligence  The Rantiffs (collectively, “Gulledge’) filed a lavsuit againgt Alice, Sonny, and Majorie
Sonny maintained that he had no knowledge of the forged Sgnature. Because Sonny never Sgned the
driver’s license goplication, he was dismissed from the lawslit. After atrid, the court entered judgment
for Gulledge in the amount of $1,012,000.00. Gulledge was dble to callect only $115,000.00 of this
judgment. In the present action, the complaint requests damagesin an amount determined by ajury o, in
the dternative, $370,000 plus eight percent interest per annum from the date of the judgmentt.

DISCUSSI ON
l. Liability of Shaw and the unknown surety.

6.  Our sandard of review in consdering mationsto dismissiswell-settled. The grant or denid of a
moationto dismissunder Rule 12(b)(6) of the Mississippi Rulesof Civil Procedure raises aquestion of law

that this Court reviews de novo. Black v. City of Tupelo, 853 So.2d 1221, 1223 (Miss. 2003). To

grant such amoation, “there must gppear to acertainty thet the plaintiff isentitled to no rdlief under any set



of facts that could be proved in support of thedam.” Little v. Miss. Dep’t of Human Servs.,, 835
S0.2d 9, 11 (Miss. 2002). Thus, aRule 12(b)(6) mation tessthe legd sufficiency of the complaint. 1d.
7. However, where atrid judge condders matters outsde the pleadings, motion to dismiss and
response, the motion ceasesto be onefor dismissa under Rule 12(b)(6). Reinv. Benchmark Constr.
Co., 865 S0.2d 1134, 1142 (Miss 2004). Rather, itisgppropriatdy consdered asamotionfor summary
judgment under Rule 56. 1d. In Rein, thetrid court consdered the plaintiff’ s complant, aswell as the
defendart’s answer, “dong with the response to the motion to dismiss and the accompanying
exhibits.” I1d. (emphassadded). Asareault, we hed that the trid court improperly labded the maotion
as one for digmissal under Rule 12(b)(6). 1d. Ingteed, the court should have labded it as amation for
summay judgmen. 1d.

8.  AsinRein, weare presantly faced with aStuation in which the trid court improperly labded its
decison as onefor dismissal under Rule 12(b)(6). Gulledge s response to the motion was accompanied
by exhibits These exhibits induded a transcript of Shaw’s depogtion testimony, a copy of Alices
goplication, and atranscript of hearing proceedings. These exhibits gppear intherecord, and it isobvious
that the trid judge conddered these exhibitsin making hisruling. Therefore, we hald that the motion was
onefor summary judgment under Rule 56.

19.  Accordingly, wewill consder thetrid court’ s ruling under the gppropriate dandard of review for
the grant of summary judgment, which isthe de novo dandard. See Pre-Paid Legal Services, Inc.
v. Battle, 2004 WL 636292 (Miss 2004). Under thiswell established standard, “the motion should be
granted only whenthereisno genuineissue of materid fact and the moving party isentitied to judgment as

amdter of lav.” Peden v. City of Gautier, 870 So.2d 1185, 1187 (Miss. 2004). When we review



thegrant or denid of summary judgment, wecondder dl evidentiary mettersbeforeus, induding admissons
in pleadings, answersto interrogetories, depogtions, and efidavits. Rein, 865 So. 2d at 1142.

110. Thedementsaf anegligence action are wdl-settled in Missssppl. Under the negligence regime
of tort law, aplaintiff mugt prove by a preponderance of the evidence (1) duty, (2) breach, (3) causation,
and (4) injury. Miss. Dep't of Transp. v. Cargile, 847 So.2d 258, 262 (Miss. 2003). To recove,
aplantiff must prove caustionin fact and proximatecause. Jackson v. Swinney, 244 Miss. 117, 123,
140 So.2d 555, 557 (1962).

111,  “Proximaecausedf aninjury isthat cause which in natural and continuous sequence unbroken by
any effident intervening cause produces the injury and without which the result would not have occurred.”
Delahoussaye v. Mary Mahoney's, I nc., 783 S0.2d 666, 671 (Miss. 2001). We have observed thet
in order for aperson to be ligble for an act which causesinjury, “the act must be of such character, and
done in such a Stuation, thet the person doing it should ressonably have anticipated thet some injury to
another will probably result therefrom.” Mauney v. Gulf Ref. Co., 193 Miss. 421, 9 So.2d 780, 780
81 (1942). “[T]he ‘inquiry is not whether the thing is to be foreseen or anticipated as one which will
probably happen, but whether it is likdly to happen, even though the likelihood may not be sufficient to
amount to acomparaive probability.’” Rein, 865 So. 2d a 1145 (quoting Gulf Ref. Co. v. Williams,
183 Miss 723, 185 So. 234, 236 (1938)). Thus, under this Court’s jurisorudence, foreseeghility isan
essantid dement of causation. Delahoussaye, 783 So.2d at 671.

112. Thefactthat aninjury rardy occurs, or hasnever happened, isinsufficient to protect theactor from
afinding of negligence. Rein, 865 So. 2d at 1145. If some injuryisto beanticipated, thisCourt will find

lighility evenif the particul ar injury could not beforessen. 1d. Shaw should have reasonably anticipated



some injury could occur asaresult of her act. However, “[r]emote possibilitiesdo not condtitute negligence
fromthe judidd gandpoint.” 111. Cent. R. Co. v. Bloodworth, 166 Miss. 602, 145 So. 333, 336
(1933). That is we do not charge the actor with a“previson or anticipation which would indude an
unusud, improbable, or extraordinary occurrence, dthough such hgppening is within the range of
posshilites” Mauney, 9 So.2d & 781. Aswe have conduded previoudy, “the lav mugt say, asiit
does, that ‘ care or foresight asto the probable effect of an act isnot to beweghed on jewe ersscales, nor
cdculaed by the expert mind of the philosopher, from cause to effedt, in dl Stuations’™ Rein, 865 So.
2d a 1144 (quating Mauney, 9 So. 2d at 781).

113.  With repect to the adminigtration of oaths and affirmations, the Mississppi Code provides thet

[e]very natary public shdl have the power of adminigering oaths and dfirmationsin dl
mettersincdent to hisnotarid office, and he shdl be further qudified and empowered to
adminiger oaths and afirmations for the purpose of taking ord testimony under oath or
afirmation within the date a large. If an atedaion of anotary public is questioned asto
its authenticity or correctness of language, the natary public may filean afidavit regarding
the truth of the attestationin question dong with any corrected language and may filesuch
with the land records in the office of the Chancery Clerk where such land is located,
properly indexed, if such authenticity or correctness of language affectsred property. Such
dfidavit shdl be arebuttable presumption that the attestetion is true and correct.

Miss. Code Ann. 8 25-33-9 (Rev. 2003). Moreover, concerning anctary’ s powers and duties, the Code

dates

Every notary public shdl have power to recaive the proof or acknowledgment of dl
indruments of writing relating to commerce or navigation, such ashillsof sdle, bottomries,
mortgages, and hypothecations of ships, vessdsor boats, charter parties of affreghtment,
|letters of atorney, and such other writings as are commonly proved or acknowledged
before notaries, and to perform dl other duties required of notaries by commerdd usage,
and a0 to make dedarations, induding the filing of an afidavit as provided in Section
25-33-9, and certify thetruth thereof, under hissed of office, concarning dl mettersdone
by himinvirtue of his office

Id. § 25-33-11.



114.  This Court has on three prior occasons conddered theissue of anotary’ slighility concerning fdse
catificates In United States Fidelity & Guaranty Co. v. Stateex rel. Ward, 211 Miss. 864, 53
So. 2d 11, 12 (1951), this Court first congdered the propodtion thet a notary and its sureties are ligble
where the notary makes afase catificate and injury resultstherefrom. In United States Fidelity, this
Court dited the generd rule that

In thosejurisdictionsin which anotary isrequired by daute to give a bond with sureties

for the performance of his officid duties he and his sureties, will beligble to an action for

any breach of the conditions of the bond, provided such breach isa proximeate cause of a

loss or injury, dthough it need not be the sole cause
Id. a 14 (quoting 66 C.JS. Notaries 8 12, a& 628) . In United States Fidelity, the notary & issue
Leona L utes wifeof anatorney, Raph Lutes, wasactivey involved in aland scheme concocted by Ralph
Lutes involving afictitious person and the fraudulent attempt to sall property to four different individuas
induding ultimatdy Rufus Ward and hiswife. In connection with this scheme, Leona executed threefdse
acknowledgments regarding deadsof trugt. 1d. This Court conduded thet Leond s actions as a notary
were the proximeate cause of the damagesdleged. 1d. Moreover, the Court held that anotary and hisor
her surety may be hdd ligble where the notary makes afa se certificate acknowledging Sgnetures asapart
of the scheme to as3s her husband in the fraudulent land trandfers, because the plaintiffs rdlied upon her
representation thet the titles belonged to the persons whose sgnature they bore. 1d. a 15. The Court
more importantly conduded thet anotary public would nat be ligble for negligent or wrongful actswhich
were not aproximete, or causein fact, of the dameges suffered. It isthus gpparent thet the spedific loss
must be proximatdy causad by the notary’ s negligent or wrongful act. 1 d.
15. Next, in Thomasyv. State ex rel. Thorp Finance Corp., 251 Miss. 648, 171 So. 2d 303

(1965), this Court dso held a notary liable where the notary’s act was the proximate cause and the



resulting damages were foreseegble 1d. a 306. Fndly, in King v. State ex rel. Murdock
Acceptance Corp., 222 So. 2d 393 (Miss. 1969), this Court was again faced with the drcumdances
of afdse catificate by anotary;. We found that the notary’ sliability was basad upon thefact of rdiance
upon same by the creditor involved and thet the notary’s act of executing a fdse cartificate was the
proximate cause of theloss | d. a 396.
116.  Under our established precedent, we find that there exids a genuine issue of materid fact with
respect to Shaw’sliahility inthiscase®. Accordingly, thetrid court erredin summarily dismissingthecese
agang Deborah Shaw. In addition, we find thet there is a genuine issue of materid fact regarding the
unknown surety’ slidhility inthiscase. As such, the court bdow ared in granting summary judgment in
favor of the unknown surety.

Il. Liability of the Bank.
17.  Gulledge correctly nates the following generd rule

The doctrine of respondent superior hasitsbessinthefact thet the employer hastheright

to upervise and direct the performance of the work by hisemployeeindl itsddtals, and

thisright carrieswith it the corrdative obligation to seeto it thet no tortsshal be committed

by the employe [9¢] in the course of the performance of the character of work which the

employe [Sc] was gopointed to do.
White'sLumber & Supply Co. v. Collins, 186 Miss. 659, 191 So. 105 (1939). AsGulledge points
out, under the respondent superior doctrine, “ one who acts through ancther isin lawv himsdf the actor.”
Fruchter v. Lynch Qil Co., 522 So.2d 195, 199 (Miss 1988). That is, “[i]f B while acting on A's

behdf commitsatort, A may beligble” Id.

2Out of an abundance of caution, we acknowledge the obvious - Shaw’ s actionswere not a
proximate cause of Charlene Gulledge s degth. However, that isnat the issue - the issue iswhether
Shaw’ s actionsin notarizing the forged Sgnature was a proximate result of Sonny’sdismiss in the case
sub judice, thusresuiting in the plantiff’ sinability to callect on the judgment from Sonny.
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118. However, where an employee is not acting in the furtherance of her employer’s interests, the
employer isnat ligble for her torts
The inquiry is not whether the act in question, in any case, was dong, 0 far astimeis
concerned, while the servant was engaged in the madter's business, nor as to mode or
menner of doing it,—whether in doing the act he uses the gppliances of the magter,—-but
whether, from the nature of the act itself asactually done, it wasan act done
in the master's business, or wholly disconnected therefrom by the servant,
not as servant, but as an individual on his own account

Hollidayv. Pizzalnn, I nc., 659 S0.2d 860, 864 (Miss. 1995) (quoting Canton Cotton Warehouse
Co. v. Podl, 78 Miss. 147, 28 So. 823 (1900) (emphass added). Moreover,

In determining whether a particular act is committed by a servant within the scope of his
employment, thedecisve questionisnot whether the servant was acting in accordancewith
theindructionsof the magter, but, was he at the time doing any act in furtherance
of his masters' business? If a sarvant, having completed his duty to his magter, then
proceedsto prosecutesome private purpose of his own, the magter isnat lidble; but
if the servant, while engaged about his madter's busness merdly deviates from the direct
line of duty to accomplish some persond end, the megter’s responghility may be
suspended, bt it is re-established when the servant resumes his duty.
Holliday, 659 So. 2d at 864-65 (quoting Barmore v. Vicksburg, S. & P. Ry., 85Miss. 426, 38 So.
210 (1905) (emphasis added)).
119. Therecord indicates that Shaw knew Sonny, Majorie, and Alice. Sheworked with Sonny a the
Bank. Shewas nat the only notary available a the Bank on the day in question. Moreover, Shaw never
charged aAliceor Majorieafeefor her sarvicesasanotary. Thiswasthe only occasion on which Shaw
hed notarized the Sgnature of a person who did nat gppear before her when signing adocument.
120.  Whilewe have dready unequivocaly found that Shaw’ s job respongihilities a the Bank induded
her natary public duties, wefind from the record before us, and for the foregoing reasons, that Shaw’ sact
of notarizing aforged document was nat in the furtherance of the Bank’ sbusiness- rather, it wasapersond

act. When Shaw notarized the gpplication, she ceased to be an actor on the Bank’s behdf and instead
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became aprivate actor seeking to accomplish her own priveate purpose. Accordingly, thereisno genuine
issue of materid fact with respect to whether the Bank may be hdld lidble for any of Gulledge's dams
under the doctrine of respondeet superior. See Holliday, 659 So. 2d a 864.

7121. Andly, we note that Gulledge sdam againg the Bank for negligent supervisonisnot conddered
here because that issueis not discussed in Gulledge s brief, aade from the condusory Satement thet the
Bak “islicbleto the Appdlantsfor the negligent supervison of Deborah Shaw.” Itiswdl satled that this
Court will not congder assartionswhich are unsupported by authority. Entergy Miss., Inc. v. Bolden,
854 So.2d 1051, 1057 (Miss. 2003) (citing Dowdle Butane Gas Co. v. Moore, 831 So.2d 1124,

1136 (Miss 2002)). Thetrid court did nat err in summarily dismissng the case gaind the Bank.

CONCLUSION

122.  For theforegoing reasons, wefind thet the trid court did nat et in granting summary judgment in
favor of the Bank. However, wefind thet thetrid court ered in granting summary judgment in favor of
Deborah Shaw and the unknown surety.
123. Therefore wedfirm the drauit court’s judgment to the extent that it granted summeary judgment
in favor of Merchants and Farmers Bank. We reverse the circuit court’s judgment to the extent thet
summaily dismissad the complaint againgt Deborah Shaw and the unknown surety, and we remand this
case for further proceedings conggtent with this gpinion.
7124. AFFIRMED IN PART AND REVERSED AND REMANDED IN PART.

WALLER, PJ., CARLSON, GRAVES, DICKINSON AND RANDOLPH, JJ,,

CONCUR. EASLEY, J.,, CONCURSIN PART AND DISSENTSIN PART WITHOUT
SEPARATE WRITTEN OPINION. COBB, P.J.,,AND DIAZ,J.,NOT PARTICIPATING.

10



